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Arising out of Order-in-Original No STC/Ref/05/DK Jangid/DC/Div-V/17-18 Dated 30.05.2017 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

o - erficial BT 9 U§ 9T Name & Address of The Appellants
M/s. Shree Shyam Construction co. Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies fo :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Flnance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of

crossed bank draft in favour of the Assistant Registrar of the be1ch of nominated Public Sector P
Bank of the place where the bench of Tribunal is situated. A

. e




(iii) foxfig e, 1004 & 9T 86 A TU-uRRT @ (20) F sl S@HWW 1994 & fam 9
u) @ sicia PufRe ©6 A7 § @ o7 oW T SWS AT g, Hed Seiq Yo (fie) & oy @
wierl (OIA)( S%# & waifdra ufy 8h) afiv iR .

TS, WEES [/ SU ange e A219K g ST Yoo, rdiela EIRERCT WY e By & few &9 g
ager (OlO) & wfy ol 8rfi |

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed
in Form ST-7 as prescribed under Rule 9 (2A) of the Servics Tax Rules, 1994 and shall .be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(O_lA)(one of which
shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt.
Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to the

Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjL{dication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms
of the Court Fee Act, 1975, as amended. . :
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3. Attention is also invited to the rules covering these and other related matters contained
in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appeliate authority prior to the
commencement of the Finance (No.2) Act, 2014, :
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~4(1)  Inview of above, an appeal against this order shall lie be“ore the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty arz in dispute, or penalty, whel;e(_;?}?v

penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Shree Shyam Construction Company, Sarangpur Kot Ni Rang,
1154, Nr. Sarangpur Gate, Sarangpur, Ahmedabad (hereinafter referred to
as ‘appellants’) have filed the present appeal against the Order-in-Original
number STC/Ref/05/DK  Jangid/DC/Div-V/17-18  dated 30.05.2016
(hereinafter referred to as ‘impugned order’) passed by the -Deputy
Commissioner, Division-V, Service Tax, Ahmedabad (hereinafter referred to
as ‘;:-idjudicatin'g authority’); |

2, The facts of the case, in brief, are that the appellants were engaged in
providing services under the category of ‘Construction services other than.
Residential Complex, including Commercial/Industrial Buildings or Civil

" Structures’ and hold valid registration number AIQPA7305QSD001. The

appellants had filed a refund claim of 23,88,414/- on 15.11.2016, before
the Deputy Commissioner (Tech), Service Tax, H.Q.. Ahmedabad, which was
subsequently sent to the adjudicating authority on 20.02.2017. The said
refund claim was filed under Section 102 of the Finance Act, 2016 read with
the Finance Act, 1994 and rules made there undei'. During scrutiny of the
claim, it was noticed that the claim was time barred. Thus, a show cause
notice, dated 27.03.2017, was issued to the appellants which was
adjudicated by the.'adjudicating authority vide the impugned order. The
adjudicating authority, vide the impugned order, rejected the entire claim of

refund of 23,88,414/-. .

3. Being aggrieved with the impugned order, the appellants preferred the
present appeal before me. The appellants argued that the adjudicating
authority has wrongly rejected the refund claim of ¥23,88,414/- vide the
impugned order 4which is not sustainable at all. They further stated that the
benefit of Mega Exemption Notification number 25/2012-ST dated
30.06.2012 was withdrawn frorﬁ 39 group of se-vices vide Notification
number 6/2015-ST dated 01.03.2015 and thus, thes appellants started to
charge Service Tax from the Military Engineering Service (hereinafter
referred to as '"MES”) and deposited in the government exchequer. Later on,
the said exemption was restored for the contracts concluded prior to

01.03.2015 and thus, they were eligible for the said refund. However, the

appellants quoted, the adjudicating authority has rejected the claim on the
groLlnd of limitation. They stated that the claim was received by the
departmént on ‘1‘.5.11.2016 while the time limit of the claim had expired on
13.11.2016. The appellants argued that they had d'spatched the claim on
12.11.2016 but was received by the department on 15.11.2016. They further
quo‘ted that aé the service was exempt from Service Tax, the tax paid by
them was not duty but deposit and hence, time limit should not have been
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applied on it. In support of their claim, the appellants have quoted the
verdict of Hon’ble Supreme Court in the case of Union of India vs. ITC Ltd.

4, .Personal hearing in the case was granted on 17.08.2017 wherein Shri

Praveen Agarwal, Proprietor, appeared before me and reiterated the contents.

of the grounds of appeal.

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the. time of personal hearing. I find that the appellants have
been engaged in providing certain services to the Military Engineering Service
(MES) which were exempted from payment of Service Tax vide Notification
number 25/2012-ST dated 30.06.2012 as amended vide Notification number

6/2015-ST dated 01.03.2015 where the benefit of the exemption was »

withdrawn. But, lately, in the Union Budget of 2016, the said exemption was

restored retrospectively. During the period when the exemption ‘was'

withdrawn, the appellants were collecting the Service Tax from the MES and
" depositing the same in. the government exchequer. However, after the
exemption was restored, I find that, the appellants have reimbursed the
MES. The appellants have submitted before me a certificate from the MES in
support of the same. Thus, I find that the issue of unjust enrichment will not

be applicable to the case.

6. Now, the main issue remains to me is whether the adjudicating
authority has rightly. rejected the claim on the aground of limitation, or
otherwise. I find that the adjudicating authority has not denied the legitimacy

of the refund claim in terms of Mega Exemption Notification number

25/2012-ST dated 30.06.2012. The claim was rejected only on the ground
* that it was delayed by only one day. Thus, I start with the question that
whether limitation under Section 102 of the Finance Act, 2016 is applicable to
a service that is exempted by notification. In this regard, I would like to
quote the contents of Section 102 mentioned in Chapter V (Service Tax) of
the Finance Bill 2016, as below; |

-102. (1) -Notwithstanding anything contained in section 66B, no
service tax shall be levied or collected during the period commencing
from the 1st day of April, 2015 and ending with the 29th day of
February, 2016 (both days inclusive), in respect of taxable services
provided to the Government, a local authority or a Governmental
authority, by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation

or alteration of—-
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(a) a civil structure or any other origihal works meant predominantly
for use other than for cbmmerce, industry or any other business or
profession;
(b) a structure meant predominantly for use as—-
(i) an educational establishment;
(ii) a clinical establishment; or
(iii) an art or cultural establishment;
(c) a residential complex predominantly meant for self-use or for the
use of their employees or other persons specified in Explanation 1 to
clause (44) of section 65B of the said Act, under a contract entered
into before the 1% day of March, 2015 and on which appropriate
stamp duty, where applicable, had been paid before that date.
(2) Refund shall be made of all such service tax which has been
collected but which would not have been so collected had sub-section
(1) been in force at all the material times. T
(3) Notwithstanding anything contained in this Chapter, an application

for the claim of refund of service tax shall be made within a period of

six months from the date on which the Finance Bill, 2016 receives the '

assent of the President.

Thus, it is very clear that the appellants were supposed to apply for the
refund within a period of six months from enactment of the law. The

. appellants have argued against the impugned order in light of the provisions.

of Section 11B. They have stated that the provision of time limit, under
* Section 11B, will not be applicable to them as the amount paid by them in
the government exchequer is to be treated as deposit and not duty. In
support of their claim they have quoted the verdict 0* Hon’ble Supreme Court
in the case of Unjon of India vs. ITC Ltd. However, the conditions of Section
11B are not applicable to the present case as the appellants had filed the
claim under Section 102 of the Finance Act, 2016 mentioned above. Section

102 ibid, begins with the non-obstante clause and therefore, any other -

provisions contrary to what is stated therein will not be applicable. Therefore,

the judgment of Hon’ble Supreme Court in the case of Union of India vs. ITC

Ltd. will not be applicable to the present case. As the appellants had filed the

refund claim beyond the time limit prescribed under Section 102 of the
' Finance. Act, 2016, I proclaim that they are not eligible for the refund amount
of ¥23,88,414/-. In view of the above, I find that the adjudicating authority
has rightly rejected the claim as time bar under Section 102 of the Finance

Act, 2016.

7. | Therefore, I do not find any reason to interfere in the impugned order
and in view of above discussions, I up held the impugned order passed by
the adjudicating authority and reject the appeal filed by the appellants.
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8. The appeals filed by the appellant stand disposed off in above terms.
. &p\&\w,f/ :
(ZaT 2E)

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

To,
M/s. Shree Shyam Construction Company,
' Sarangpur Kot Ni Rang, 1154,
Nr. Sarangpur Gate, Sarangpur,
Ahmedabad
Copy to: : - Q
1) Thé- Chief Commissioner, Central Tax, Ahmedabad Zone.
2) The Commissioner, Central Tax, Ahmedabad (Souzh).
3) The Dy./Asst. Commissioner, Central Tax, Division-I (Rakhial),

Ahmedabad (South).
4) The Asst. Commissioner (System), Central Tax, Ahmedabad (South). -

/k@ard File.

" 6) P.A. File.




